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Mr Justice Murray :

1.

This is a statutory appeal against the order of the Solicitors Disciplinary Tribunal
(“the SDT”) dated 5 February 2020 (“the SDT Order”) refusing to revoke, vary or
quash the order dated 16 September 2019 (“the Section 43 Order”) made under
section 43(2) of the Solicitors Act 1974 by the Chief Adjudicator (“the Chief
Adjudicator”) of the Solicitors Regulation Authority (“SRA”) in relation to the
appellant, Mr Michael Shrimpton.

This appeal is brought under section 49(3) of the Solicitors Act 1974. Section 49(4) of
that Act provides that this court has the power on an appeal to make such order as it
may think fit. The determination of the appeal is governed by CPRr52.21. This
appeal proceeds by way of review, rather than a re-hearing. The appeal will be
allowed if the SDT Order was (a) wrong or (b) unjust because of a serious procedural
irregularity in the proceedings before the SDT.

This case arises following Mr Shrimpton’s convictions for certain offences, namely,
an indecent images conviction in February 2014 and a hoax bomb threat conviction
(two counts) in November 2014.

Mr Shrimpton’s case is that he was falsely accused and wrongly convicted of these
offences. He alleges fraud and corruption on the part of the police and the Crown
Prosecution Service in the prosecution of the indecent images conviction, which he
says was obtained on a false factual basis. Mr Shrimpton maintains that he has
evidence, obtained since his convictions, in the form of a series of expert reports by
Mr Ronald Gordon Cufley BEM, a forensic examiner of digital systems, which prove
that he did not commit the indecent images offence.

Mr Shrimpton further maintains that the hoax bomb threat conviction is unsafe by
virtue of the fact that the indecent images conviction was used against him during his
trial in relation to the alleged hoax bomb threats in order to deter him from effectively
challenging prosecution witnesses.

Background

6.

| will attempt to summarise the factual background as neutrally as I can. My summary
of the factual background is drawn primarily from the judgment of the SDT dated
20 March 2020 (“the Judgment”) in which the SDT set out its detailed reasons for
making the SDT Order on 5 February 2020 at the conclusion of the hearing. | am not
making any findings of fact.

I note in passing that in the Judgment the SDT refers incorrectly to Mr Shrimpton
appearing before the Bar Tribunal and Adjudication Service (“the BTAS”), rather
than before a Bar Disciplinary Tribunal. The BTAS, among other duties, appoints and
administers Bar Disciplinary Tribunals. It is, in each case, the relevant Bar
Disciplinary Tribunal before whom a barrister subject to disciplinary proceedings
appears, and it is the Bar Disciplinary Tribunal appointed for a particular case, not the
BTAS, that decides on the appropriate outcome, including any sanction, if relevant.
Nothing turns on this minor error of terminology in the Judgment, which | note
simply for the sake of accuracy.
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Mr Shrimpton was called to the Bar in 1983. With effect from 14 May 2019, he was
disbarred. At one stage during his career at the Bar he sat as a fee-paid immigration
judge. For a period of time between 2016 and 2019 Mr Shrimpton worked as a
solicitor’s clerk, handling cases under the supervision of solicitors, including cases in
the First-tier Tribunal (Immigration and Asylum Chamber) and in the Upper Tribunal
(Immigration and Asylum Chamber) (“UTIAC”). He is not and never has been a
solicitor. It is his work as a solicitor’s clerk that brought him within the jurisdiction of
the Law Society, acting through the SRA, leading to the Section 43 Order which he
has sought to challenge.

On 20 February 2014, Mr Shrimpton was convicted at East Berkshire Magistrates’
Court of an offence contrary to section 1 of the Protection of Children Act 1978,
which provides that:

“It is an offence for a person —

@) to take, or permit to be taken, or to make, any indecent
photograph or pseudo-photograph of a child; or

(b) to distribute or show such indecent photographs or
pseudo-photographs; or

(© to have in his possession such indecent photographs or
pseudo-photographs, with a view to their being
distributed or shown by himself or others; or

(d) to publish or cause to be published any advertisement
likely to be understood as conveying that the advertiser
distributes or shows such indecent photographs or
pseudo-photographs, or intends to do so.”

The prosecution case was that a number of indecent images of children were found on
an encrypted memory stick seized by police during a search of Mr Shrimpton’s
residence on or about 20 April 2012 while investigating hoax bomb threat offences
alleged to have been committed by Mr Shrimpton about that time. On the same
occasion the police seized Mr Shrimpton’s laptop computer.

Mr Shrimpton was arrested in relation to the alleged hoax bomb threats on 20 April
2012. On 23 April 2012 he self-reported the arrest to the Bar Standards Board.

The indecent images offence was said by the prosecution to have occurred during the
period 1 July 2011 to 20 April 2012. Following his conviction, Mr Shrimpton was
sentenced to a community order with a 3-year supervision requirement, was made
subject to a 5-year sexual offences prevention order and, by virtue of his conviction,
became subject to the notification requirements of the Sexual Offences Act 2003,
commonly referred to as being placed on the sexual offenders’ register.

Mr Shrimpton appealed to the Crown Court against his conviction and sentence. His
appeal was heard by HHJ Holt sitting with two lay magistrates in the Crown Court in
Aylesbury on 28 October 2014. The appeal was dismissed. Mr Shrimpton requested
that the Crown Court state a case for the Divisional Court. When that request was
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refused, Mr Shrimpton made an unsuccessful application for permission to apply for
judicial review of that refusal.

Following his indecent images conviction, Mr Shrimpton self-reported to the Bar
Standards Board and a restriction was placed on his practice.

On 25 November 2014 the Appellant was convicted after trial at Southwark Crown
Court before HHJ McCreath and a jury on an indictment of two counts of
communicating false information with intent contrary to section 51(2) of the Criminal
Law Act 1977. Section 51(2) provides:

“A person who communicates any information which he knows
or believes to be false to another person with the intention of
inducing in him or any other person a false belief that a bomb
or other thing liable to explode or ignite is present in any place
or location whatever is guilty of an offence.”

Mr Shrimpton was accused of having communicated hoax bomb threats relating to the
Olympic Games in London during the course of a telephone conversation on 19 April
2012 with the Private Secretary to the Secretary of State for Defence and a telephone
conversation on 20 April 2012 with a political agent of a Foreign Office minister.
Mr Shrimpton is said to have warned that he had knowledge that a nuclear warhead
had been planted in the London area for detonation during the Olympic Games. For
these offences, Mr Shrimpton was sentenced on 6 February 2015 to 12 months’
imprisonment.

Following this conviction, Mr Shrimpton’s registration as a barrister was suspended
by the Bar Standards Board.

Although the prosecution at the indecent images trial relied on expert evidence,
Mr Shrimpton did not seek to adduce any expert evidence of his own. Following his
conviction, he instructed Mr Cufley to review a report prepared by Ms Kelly Chant,
an investigator employed by the Thames Valley Police High Tech Crime Unit, which
had formed part of the prosecution evidence at his trial.

Mr Cufley issued his first expert report on 4 February 2015. He noted that he had
“relied upon the technical accuracy of Miss Chant’s report which | have no reason to
question at this time”. He did not have access to the physical evidence in the case. He
concluded that Ms Chant’s report did not support the allegation that Mr Shrimpton
had knowingly downloaded the indecent images, looked at them or known of their
existence.

On 15June 2015 the Court of Appeal, on a review of the papers, refused
Mr Shrimpton’s application for permission to appeal his hoax bomb threat conviction.

On 29 September 2015 Mr Shrimpton made an application to the Criminal Cases
Review Commission (“the CCRC”) asking it to review his indecent images
conviction, submitting Mr Cufley’s first report in support of the application.

On 19 January 2016 at an oral hearing, the Court of Appeal refused Mr Shrimpton’s
renewed application for permission to appeal his hoax bomb threat conviction.
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At some point during 2016 Mr Shrimpton made an application to the European Court
of Human Rights in relation to the indecent images conviction. The European Court
of Human Rights determined that the application was inadmissible.

On 21 December 2016 Mr Cufley issued his second expert report, having been
instructed by Swain & Co, who were then Mr Shrimpton’s solicitors. His analysis was
based on Ms Chant’s statement and that of Dr Robin L66f, who had been instructed
by the prosecution to examine items that the police said were seized from Mr
Shrimpton’s residence, to consider whether they contained any material subject to
legal professional privilege. Mr Cufley complained that he had been denied access to
the physical evidence in the case.

In his second report Mr Cufley raised questions relating to the chain of custody of the
laptop computer and memory stick that had been seized by the police from
Mr Shrimpton’s residence in April 2014. In that report he also raised a doubt as to
whether the hard disk associated with the memory stick allegedly containing the
indecent images was the same as the hard disk that had been in Mr Shrimpton’s laptop
computer seized by the police. He also concluded that there was no proper chain of
custody connecting Mr Shrimpton to the memory stick alleged to have contained the
indecent images. Mr Cufley’s second report was also provided to the CCRC.

On 21 March 2016 Mr Shrimpton made an application to the CCRC asking it to
review his hoax bomb threat conviction.

On 16 June 2016 the SRA wrote to Mr Shrimpton noting that it had received a report
that, while suspended by the BSB following his convictions, he had represented
clients in their asylum matters before the First-tier Tribunal (Immigration and Asylum
Chamber) on 29 February 2016 at York House and on 18 April 2016 at Hatton Cross.
In both cases, Mr Shrimpton was said to be acting on behalf of, and under the
supervision of, Ms Kareena Maciel at UK Law, a firm of solicitors. The SRA alleged
in its letter that Mr Shrimpton was in breach of Principles 1, 2 and 6 of the SRA
Principles 2011. It also alleged that at the earlier hearing he had dishonestly
completed a notice under section 84 of the Immigration and Asylum Act 1999
indicating that he was authorised to practice by a designated professional body,
namely, the Law Society of Scotland. Mr Shrimpton was invited to provide a response
to the allegations and was informed of the SRA’s power to make an order under
section 43 of the Solicitors Act 1974 against him.

In relation to Bar disciplinary proceedings arising out Mr Shrimpton’s convictions,
Mr Shrimpton sought to challenge as ultra vires a rule in the BSB Handbook, rE146.1
(as it was then; rE169.1 in the current edition of the BSB Handbook is identical).
Rule rE146 provided in relevant part as follows:

“In proceedings before a Disciplinary Tribunal which involve
the decision of a court or tribunal in previous proceedings to
which the respondent was a party, or where a wasted costs
order was made against the respondent, the following
Regulations shall apply:
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.1 a copy of the certificate or memorandum of conviction
relating to the offence shall be conclusive proof that the
respondent committed the offence;

.2 any court record of the findings of fact upon which the
conviction was based (which may include any document
prepared by the sentencing judge or a transcript of the relevant
proceedings) shall be proof of those facts, unless proved to be
inaccurate;

2

Directions were given for the hearing of a preliminary issue as to whether rE146.1
was ultra vires, the matter coming before a Bar Disciplinary Tribunal chaired by Her
Honour Suzan Matthews QC on 30 January 2017. The outcome of that hearing was
that, rather than determining the preliminary issue, the Tribunal made an order by
consent and then adjourned the hearing pending a final determination of
Mr Shrimpton’s application to the CCRC. The Tribunal’s order provided that:

“Within 21 days of the determination of the CCRC (or other
Court ...) the Defendant shall serve on the Bar Standards Board
and the Tribunal copies of all evidence upon which he wishes
to rely in relation to his argument of exceptional
circumstances.”

The reference to “exceptional circumstances” concerned the question of whether there
were exceptional circumstances, such that the certificates of conviction in relation to
Mr Shrimpton’s convictions should not be taken as conclusive proof that he had
committed those offences.

On 18 September 2017 the CCRC made a provisional decision not to refer
Mr Shrimpton’s convictions to the Court of Appeal on the basis that there was no real
possibility that the Crown Court would not now uphold the indecent images
conviction or that the Court of Appeal would quash the hoax bomb threat conviction.

On 13 October 2017 Mr Cufley issued his third report, on the instructions of Swain &
Co. to consider and comment upon the draft report by the CCRC. He addressed the
CCRC’s response to points he had made in his first two reports and what he
considered to be points of criticism of those reports by the CCRC.

On 18 October 2017 Mr Shrimpton made further submissions to the CCRC relying on
Mr Cufley’s third report.

On 9 March 2018, having considered Mr Shrimpton’s further submissions, the CCRC
confirmed and made final its decision not to refer Mr Shrimpton’s convictions to the
Court of Appeal.

On 31 August 2018 Mr Cufley issued his fourth report, on the instructions of Swain &
Co. It continued to be the case that Mr Cufley had not had access to the physical
evidence or photographs of the physical evidence. For purposes of this report, he had
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carried out research on the different items referred to in the statements of Ms Chant
and Dr L606f.

Mr Cufley concluded that analysis of warranty status information in respect of the
hard disk drive that was installed in Mr Shrimpton’s laptop computer seized by the
police in April 2014 and the hard disk drive examined by Ms Chant and Dr L&6f
showed, on a balance of probabilities, that the two drives were not the same. Only the
latter, Mr Cufley said, was linked with the memory stick that was alleged to have
contained the indecent images. Accordingly, there was no proven link between that
memory stick and Mr Shrimpton.

On 19 and 20 September 2018, Mr Shrimpton’s Bar disciplinary proceedings resumed
before a Bar Disciplinary Tribunal chaired by HHJ Critchlow. Following this hearing,
the Bar Disciplinary Tribunal made an order disbarring Mr Shrimpton with effect
from 14 May 20109.

On 16 October 2018, Mr Cufley produced an addendum to his fourth report, noting
that “[i]n light of certain questions raised by His Honour Judge Critchlow I believe it
IS necessary to produce this addendum in order to amplify some of my comments in
my fourth report”.

On 8 April 2019 Jefford J dismissed Mr Shrimpton’s appeal against his disbarment:
Shrimpton v Bar Standards Board [2019] EWHC 677 (Admin). Her judgment sets out
at [3]-[22] additional background in relation to Mr Shrimpton’s convictions and the
events leading up to them, Mr Cufley’s reports and the applications made by
Mr Shrimpton to the CCRC in reliance on them. At [42]-[58] of her judgment,
Jefford J analysed in some detail the arguments that Mr Shrimpton had raised before
the Bar Disciplinary Tribunal regarding his entitlement to adduce evidence before the
Tribunal that he was innocent of the offences of which he was convicted, the meaning
of the consent order and whether the Tribunal had reached a wrong decision on the
question of whether there were “exceptional circumstances”.

Mr Shrimpton’s application for permission to appeal Jefford J’s order dismissing his
appeal was refused by the Court of Appeal on 27 November 2019.

The Section 43 Order

41.

42.

On 16 September 2019 the Chief Adjudicator, on a review of the papers and without
an oral hearing, made the Section 43 Order in respect of Mr Shrimpton, with effect
from the date of the letter or email to Mr Shrimpton informing him of the decision.
The Chief Adjudicator’s reasons for the making the Section 43 Order were set out in a
detailed written decision of the same date. At paragraphs 6.1 to 6.2 of her decision,
the Chief Adjudicator set out her reasons for making her decision without an oral
hearing, despite Mr Shrimpton’s request for one.

The principal terms of the Section 43 Order are as follows:

“(i) no solicitor shall employ or remunerate him in
connection with his/her practice as a solicitor;”
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(i) no employee of a solicitor shall employ or remunerate
him in connection with the solicitor’s practice;

(iii) no recognised body shall employ or remunerate him;

(iv) no manager or employee of a recognised body shall
employ or remunerate him in connection with the
business of that body;

(V) no recognised body or manager or employee of such a
body shall permit him to be a manager of the body;
and

(vi) no recognised body or manager or employee of such a
body shall permit him to have an interest in the body;

except in accordance with a Society permission.”

43.  The Chief Adjudicator also directed that the Section 43 Order be published.
Mr Shrimpton was ordered to pay the sum of £1,350 towards the costs of the SRA in
respect of the investigation of the matter.

The Rehabilitation of Offenders Act 1974

44, Under the Rehabilitation of Offenders Act 1974 (“ROA 1974”) the indecent images
conviction became a spent conviction on or about 12 March 2019 and the hoax bomb
threat conviction became a spent conviction on or about 5 February 2020, which was
the second day of the hearing before the SDT that resulted in the SDT Order. The
principal effect of this is that Mr Shrimpton became a rehabilitated person for
purposes of the ROA 1974 in respect of each of those convictions on those respective
dates, benefitting from the provisions of section 4 of the ROA 1974 and, in particular
for present purposes, section 4(1).

45.  Section 4(1) of the ROA 1974, as in effect at the time of the Section 43 Order and the
SDT Order, provided as follows:

“4 Effect of rehabilitation

1) Subject to sections 7 and 8 below, a person who has
become a rehabilitated person for the purposes of this Act in
respect of a conviction shall be treated for all purposes in law
as a person who has not committed or been charged with or
prosecuted for or convicted of or sentenced for the offence or
offences which were the subject of that conviction; and,
notwithstanding the provisions of any other enactment or rule
of law to the contrary, but subject as aforesaid—

(@ no evidence shall be admissible in any proceedings
before a judicial authority exercising its jurisdiction or
functions in England, Wales or Scotland to prove that any
such person has committed or been charged with or
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prosecuted for or convicted of or sentenced for any offence
which was the subject of a spent conviction; and

(b) a person shall not, in any such proceedings, be asked,
and, if asked, shall not be required to answer, any question
relating to his past which cannot be answered without
acknowledging or referring to a spent conviction or spent
convictions or any circumstances ancillary thereto.

2

46.  The Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (“the ROA
Exceptions Order”) specifies a number of exceptions to the application of section 4(1)
of the ROA 1974, including in relation to solicitors and barristers.

Procedural history

47.  On 17 October 2019 Mr Shrimpton filed a notice, together with grounds for review,
with the SDT under section 43(3)(a) of the Solicitors Act 1974, seeking to have the
Section 43 Order reviewed and revoked.

48.  The hearing before the SDT took place on 4-5 February 2020. Mr Shrimpton appeared
and represented himself. Ms Charlotte Watts, a barrister employed by Capsticks
Solicitors LLP, appeared for the SRA.

49.  On 20 March 2020 the SDT handed down the Judgment setting out its reasons for
making the SDT Order, refusing to revoke, quash or vary the Section 43 Order and
ordering that Mr Shrimpton pay the costs of the response to the SRA summarily
assessed by the SDT in the sum of £8,160.

The Judgment
50. In the Judgment, the principal issues addressed by the SDT were:

i) whether the SDT had a duty to consider evidence in relation to the indecent
images conviction that had not been before the Magistrates’ Court, namely, Mr
Cufley’s expert evidence;

i) whether the Chief Adjudicator had been entitled to take into account the
indecent images conviction, which had become a spent conviction on or about
15 March 2019;

i) whether Mr Shrimpton had established that there were exceptional
circumstances justifying the SDT’s hearing oral evidence from Mr Cufley in
order to determine whether Mr Shrimpton was guilty of the indecent images
offence of which he had been convicted,

iv) whether the Chief Adjudicator had been wrong to conclude that
Mr Shrimpton’s conduct that formed the factual basis for the hoax bomb threat
conviction was dishonest; and
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V) whether the Section 43 Order had a penal effect and was wrong in principle as
it deprived him of his ability to earn a living on the basis of convictions that
were “spent and stale”; and

vi) whether the Chief Adjudicator had demonstrated actual or apparent bias
against Mr Shrimpton in refusing to allow him to have an oral hearing before
making the Section 43 Order.

Rule 15 of the Solicitors (Disciplinary Proceedings) Rules 2007, which applied to the
proceedings before the SDT, provides in relevant part as follows:

“Previous findings of record

15—(1) In any proceedings before the Tribunal which relate
to the decision of another court or tribunal, the following rules
shall apply if it is proved that the decision relates to the relevant
party to the application.

(2) A conviction for a criminal offence may be proved by the
production of a certified copy of the certificate of conviction
relating to the offence and proof of a conviction shall constitute
evidence that the person in question was guilty of the offence.
The findings of fact upon which that conviction was based shall
be admissible as conclusive proof of those facts save in
exceptional circumstances.

2

Mr Shrimpton argued before the SDT that Rule 15(2) was in conflict with the law of
England, had “no statutory authority, [was] ultra vires the Tribunal, null and void and
of no legal effect whatsoever”. Mr Shrimpton argued that the Chief Adjudicator was
wrong to apply the exceptional circumstances test, which was based on the decision of
the Divisional Court (Lord Taylor of Gosforth CJ) in Shepherd v The Law Society
(LTA 96/5914/D) and which was upheld by the Court of Appeal when it denied
Mr Shepherd’s application for permission to appeal that decision: [1996] EWCA Civ
265 (Leggatt and Hutchison LJJ). Both decisions were per incuriam, according to
Mr Shrimpton for failure to consider In re Weare, a Solicitor [1893] 2 QB 439 (CA).
Also, as the Court of Appeal decision was a summary permission to appeal decision,
it was not binding precedent. Mr Shrimpton submitted that a solicitor convicted of a
criminal offence “had the important and fundamental safeguard of the right to have
the evidence on which the conviction was based reviewed by a court before being
damned professionally”.

According to Mr Shrimpton, in Weare “a very strong constitution” of the Court of
Appeal decided that when hearing an appeal against a professional disciplinary
sanction based upon a criminal conviction, the court would review the sufficiency of
the evidence against the solicitor. Mr Shrimpton argued that this meant that the court
was required to consider any fresh evidence since the criminal trial, since the fresh
evidence might have a bearing on the issue of sufficiency of evidence.
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Mr Shrimpton also relied on General Medical Council v Spackman [1943] AC 627
(HL) for the proposition that, absent statutory intervention, a professional disciplinary
tribunal does not sit as a court of appeal from a criminal court and was bound to
consider the evidence tendered before it.

The SDT did not accept Mr Shrimpton’s interpretation of Weare. That case merely
signified that the nature of a solicitor’s criminal conviction should be considered
before a decision was made to strike the solicitor off the roll of solicitors. It did not
require the SDT to consider any fresh evidence since the criminal trial.

The SDT also rejected Mr Shrimpton’s interpretation of Spackman. The case of
Spackman confirmed that where there was a criminal conviction, “the practitioner
cannot go behind it and endeavour to show that he was innocent of the charge and
should have been acquitted”. The SDT was only obliged to make “due inquiry”” where
there was alleged “infamous conduct” not resulting in a criminal conviction.
Accordingly, the Chief Adjudicator had been entitled to rely on Mr Shrimpton’s
convictions as proof of the facts on which they were based.

Finally, the SDT rejected Mr Shrimpton’s submission that the decision in Shepherd
was per incuriam for not having considered Weare. Weare had concerned whether a
criminal conviction alone justified striking a solicitor from the roll of solicitors and
whether a solicitor could be struck from the roll for misconduct not connected to his
professional practice. The matters considered in Weare were entirely different from
those considered in Shepherd. The failure to consider Weare did not mean that the
decision in Shepherd was per incuriam.

The SDT concluded, accordingly, that there was no basis for Mr Shrimpton’s
submission that Rule 15(2) was ultra vires, null and void and of no legal effect
whatsoever. That Rule was “fully effective with the statutory force of secondary
legislation”.

The SDT rejected Mr Shrimpton’s submissions that (i) by virtue of section 4(1) of the
ROA 1974, the SRA was prohibited from leading evidence of the convictions and
(if) Mr Shrimpton could not be asked about the convictions. The SDT considered that
the Chief Adjudicator was entitled to have regard to Mr Shrimpton’s spent indecent
images conviction, having regard to sections 4(6) and 7(3) of the ROA 1974.

Section 4(6) of the ROA 1974, as in effect at the time of the Section 43 Order and the
SDT Order, provided:

“(6) For the purposes of this section and section 7 below
‘proceedings before a judicial authority’ includes, in addition to
proceedings before any of the ordinary courts of law,
proceedings before any tribunal, body or person having
power—

(@ by virtue of any enactment, law, custom or practice;

(b) under the rules governing any association, institution,
profession, occupation or employment; or
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(¢) under any provision of an agreement providing for
arbitration with respect to questions arising thereunder;

to determine any question affecting the rights, privileges,
obligations or liabilities of any person, or to receive evidence
affecting the determination of any such question.”

Section 7(3) of the ROA 1974, as in effect at the time of the Section 43 Order and the
SDT Order, provided in relevant part as follows:

“(3) If at any stage in any proceedings before a judicial
authority in England [or] Wales ... the authority is satisfied, in
the light of any considerations which appear to it to be relevant
(including any evidence which has been or may thereafter be
put before it), that justice cannot be done in the case except by
admitting or requiring evidence relating to a person's spent
convictions or to circumstances ancillary thereto, that authority
may admit or, as the case may be, require the evidence in
question notwithstanding the provisions of subsection (1) of
section 4 above, and may determine any issue to which the
evidence relates in disregard, so far as necessary, of those
provisions.”

The SDT concluded that the SRA, acting through the Chief Adjudicator, was a
judicial authority under section 4(6) and thus entitled under section 7(3) to admit
evidence of Mr Shrimpton’s spent indecent images conviction. At the time of the
Section 43 Order, the hoax bomb threat conviction was not spent.

The SDT rejected Mr Shrimpton’s submission that there were exceptional
circumstances justifying the SDT’s hearing oral evidence from Mr Cufley in order to
determine whether Mr Shrimpton was guilty of the indecent images offence of which
he had been convicted. The SDT considered that it was entitled to rely on the CCRC’s
rejection of the first three reports of Mr Cufley and the Bar Disciplinary Tribunal’s
rejection of the fourth report. The SDT did not consider that the Addendum to
Mr Cufley’s fourth report, which had not been considered by the CCRC or the Bar
Disciplinary Tribunal chaired by HHJ Critchlow, amounted “to significant fresh
evidence, such that the Applicant satisfied the exceptional circumstances test”. The
SDT considered that “there were no exceptional reasons such that it could go behind
the Applicant’s convictions”. For that reason, Mr Shrimpton’s application that
Mr Cufley be allowed to give oral evidence was refused.

Mr Shrimpton’s primary case in relation to the hoax bomb threat conviction was that
it had been wrongly obtained because he had not communicated a false statement.
There had been a nuclear device present when he made the statement, which was
subsequently recovered by the Americans. There was no intent to deceive because he
believed the intelligence to be credible. His communication had been qualified, and he
had recommended verification by an RAF overflight using appropriate sensing
technology. He had not been allowed to challenge the prosecution’s witnesses
effectively because the indecent images conviction was being held over him.



THE HONOURABLE MR JUSTICE MURRAY Shrimpton v SRA

Approved Judgment

65.

66.

67.

68.

69.

Mr Shrimpton submitted that, in any event, dishonesty was not a required element of
the offence under section 51(2) of the Criminal Law Act 1977. Dishonesty had not
been alleged by the prosecution, and the judge did not direct the jury that they had to
find dishonesty. The Chief Adjudicator had misapplied the test in lvey v Genting
Casinos (UK) Ltd [2017] UKSC 67. The test was an objective one. Also, in lvey it
was made clear that avoiding a loss or making a gain was an element of dishonesty.
As there was no conceivable gain to a person making a false statement for purposes of
section 51(2) of the Criminal Law Act 1977, such a statement could not be dishonest.
The Bar Disciplinary Tribunal had wrongly found Mr Shrimpton to have been
dishonest, and the Chief Adjudicator was wrong to have been influenced by that
finding.

The SDT noted that the test for dishonesty set out in lvey at [74] was as follows:

“... When dishonesty is in question the fact-finding tribunal
must first ascertain (subjectively) the actual state of the
individual’s knowledge or belief as to the facts. The
reasonableness or otherwise of his belief is a matter of evidence
(often in practice determinative) going to whether he held the
belief, but it is not an additional requirement that his belief
must be reasonable; the question is whether it is genuinely held.
When once his actual state of mind as to knowledge or belief as
to facts is established, the question whether his conduct was
honest or dishonest is to be determined by the fact-finder by
applying the (objective) standards of ordinary decent people.
There is no requirement that the defendant must appreciate that
what he has done is, by those standards, dishonest.”

The SDT rejected Mr Shrimpton’s submission that avoiding a loss or making a gain
was an element of dishonesty. The SDT concluded that, in applying the two-stage test
in lvey, the Chief Adjudicator had been justified in relying on the hoax bomb threat
conviction as evidence that Mr Shrimpton had knowingly communicated information
that he knew or believed to be false. It was then open to the Chief Adjudicator to
conclude that doing so was dishonest by the standards of ordinary decent people. The
SDT concluded that it was clear that the Chief Adjudicator had made her own
determination and not simply adopted that of the Bar Disciplinary Tribunal on the
question of dishonesty. In short, the Chief Adjudicator was not wrong to conclude that
Mr Shrimpton’s conduct that formed the factual basis for the hoax bomb threat
conviction was dishonest.

The SDT rejected Mr Shrimpton’s complaint that the Section 43 Order was penal in
effect and wrong in principle because it deprived him of his ability to earn a living on
the basis of convictions that were “spent and stale”. It noted that an order under
section 43 of the Solicitors Act 1974 was a regulatory measure, not a penal measure,
and that it did not prevent Mr Shrimpton from earning a living. A prospective
employer would have to demonstrate that it had appropriate systems in place to
mitigate any risks posed and that Mr Shrimpton was properly supervised.

The SDT noted that in a letter dated 18 September 2018 to the SRA Lane J, the
President of UTIAC, drew to the attention of the SRA that Mr Shrimpton had
appeared as a legal representative before UTIAC as someone who was authorised to
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provide immigration advice under the supervision of a solicitor. Lane J noted that
many cases dealt with by UTIAC involved families with children and also
unaccompanied children. He raised the question of whether an order under section 43
of the Solicitors Act 1974 should be made, acknowledging that this was a matter for
the SRA.

The SDT rejected Mr Shrimpton’s submission that it was not appropriate for the Chief
Adjudicator to have made a Section 43 Order in September 2019 given that the SRA
had been aware of his convictions since February 2016, the SRA had not made a
Section 43 Order then and no new facts had arisen from that date. The SDT found that
there had been correspondence between the SRA and Mr Shrimpton during this period
and that the SRA had properly been awaiting the outcome of the Bar disciplinary
proceedings and the CCRC’s review.

Finally, the SDT rejected Mr Shrimpton’s submission that the Chief Adjudicator had
demonstrated actual or apparent bias in refusing to allow him to have an oral hearing
before making the Section 43 Order. The Chief Adjudicator had given valid reasons
for considering that an oral hearing was not necessary, among them that Mr
Shrimpton had provided comprehensive written submissions.

In summary, the SDT found that, in relation to each of the decisions made by the
Chief Adjudicator in relation to the Section 43 Order, Mr Shrimpton had failed to
establish that any of them were wrong or unjust because of a serious procedural or
other irregularity. Accordingly, the SDT refused Mr Shrimpton’s application to
review the Section 43 Order with a view to its being revoked, quashed or varied.

His application to the SDT having failed, Mr Shrimpton submitted that there should
be no order as to costs as the Section 43 Order had deprived him of his major source
of income and therefore a costs order would cause him financial hardship. The SDT
noted that he had a valuable asset in the form of joint ownership of land and that an
arrangement could be made as to payment terms. As to quantum, it was appropriate to
reduce the amount claimed by the SRA. The SRA was awarded costs in the amount of
£8,160 (inclusive of VAT).

Grounds of appeal

74.

Mr Shrimpton’s Grounds of Appeal dated 8 April 2020 are, in summary, as follows:

i) Ground 1: the hearing of the SDT was conducted in breach of the rules of
natural justice;

i) Ground 2: both convictions are now spent within the meaning of the ROA
1974 and no order may be made under section 43 of the Solicitors Act 1974 in
respect of a spent conviction, notwithstanding the ROA Exceptions Order;

i) Ground 3: the SDT wrongly interpreted the case of Weare and failed to apply
Spackman in treating itself as bound by the conclusions of fact of other
tribunals and the CCRC,;

iv) Ground 4: there are exceptional circumstances, as Mr Shrimpton is innocent of
the indecent images charge of which he was convicted, this ground being
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supported by the fresh evidence of Mr Cufley, which was not available at the
time of Mr Shrimpton’s trial in the Magistrates’ Court on that charge;

V) Ground 5: the SDT took too narrow a view of its powers and could have
considered the evidence and made factual findings, given that both
Mr Shrimpton and Mr Cufley were offered as witnesses and Mr Shrimpton
was available to make oral submissions;

vi) Ground 6: the SDT applied the wrong test of dishonesty and failed to apply
Ivey v Genting Casinos [2017] UKSC 67, it being the case that there must be a
gain of some sort before conduct can properly be described as dishonest,
deception alone being insufficient;

vii)  Ground 7: on the uncontested evidence before the SDT, the SDT’s conclusion
that Mr Shrimpton committed the indecent images offence of which he was
convicted was irrational, unscientific, and absurd;

viii)  Ground 8: the SDT was obliged to deal with the legal points taken by
Mr Shrimpton in relation to the indecent images conviction, including that the
East Berkshire Magistrates’ Court was not a court of competent jurisdiction,
that the alleged offence was not known to law and that the prosecution
evidence was not lawfully seized,;

iX) Ground 9: the SDT made the following errors in relation to the bomb hoax
conviction:

a) the SDT was wrong to rely on a false version of facts regarding the
bomb hoax conviction;

b) the SDT was wrong to rely on the fraudulently obtained indecent
images conviction in order to obtain the bomb hoax conviction;

c) the SDT was wrong to conclude that the elements of the offence under
section 51(2) of the Criminal Law Act 1977 were satisfied on the facts;

X) Ground 10: the SDT Order was tainted by bias for the following reasons:

a) the Chief Adjudicator determined her conclusion before reading the
papers; and

b) the Chief Adjudicator relied on factual findings of HHJ Holt, who
presided over the appeal from the Magistrates’ Court in relation to the
indecent images conviction, given that she “had committed an offence
of computer misuse” and therefore no reliance could fairly and
properly be placed upon any finding by her in a contested computer
misuse case, given that there was “more than a fanciful risk that [she]
might seek to deflect attention from [her] own conduct by being unduly
harsh in such cases”.

75. Mr Shrimpton also seeks leave to amend his Grounds of Appeal to add four additional
grounds, attached to his Response to the Respondent’s Skeleton Argument dated
25 September 2020 and corrected on 28 September 2020:
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i) Ground 11: the Chief Adjudicator should have acceded to Mr Shrimpton’s
request for an oral hearing on the basis of the principles set out in Yusouff v
Solicitors Regulation Authority [2018] EWHC 211 (Admin) and the cases
cited in that case;

i) Ground 12: the Chief Adjudicator failed to exercise the discretion that it is
alleged by the SRA she possessed under section 7(3) of the ROA 1974;

iii) Ground 13: the Chief Adjudicator’s having taken into account spent
convictions breached Mr Shrimpton’s right to private life under Article 8(1) of
the European Convention on Human Rights (“the ECHR”); and

Iv) Ground 14: the deprivation of Mr Shrimpton’s livelihood as a non-practising
lawyer under the supervision of practising solicitors breached Mr Shrimpton’s
rights under Article 8(1) of the ECHR and his rights under Article 1 of the
First Protocol (“A1P1”) to the ECHR.

Prior to the hearing | received Mr Shrimpton’s skeleton argument dated 28 July 2020,
the skeleton argument dated 17 September 2020 prepared by Mr James Ramsden QC
on behalf of the SRA, Mr Shrimpton’s response dated 25 September 2020 (corrected
on 28 September 2020) to Mr Ramsden’s skeleton argument appending proposed
additional grounds and a supplemental skeleton argument dated 7 October 2020 on
behalf of the SRA addressing those proposed additional grounds.

Somewhat unhelpfully, in his skeleton argument dated 8 October 2020, Mr Shrimpton
did not follow the sequence of his Grounds of Appeal. I, however, will do so.

Ground 1: breach of natural justice

78.

79.

In relation to Ground 1, Mr Shrimpton submitted that the hearing of the SDT was
conducted in breach of the rules of natural justice. He alleges that the SDT was guilty
of a breach of the audi alteram partem rule by “effectively hearing and determining
all of the issues in the case, save for the ROAA point and costs, in secret, before the
start of the hearing”. He submits that he was prevented from making submissions on
all other points.

| was not provided with any evidence to support this ground, which was not expanded
upon in oral submissions. The Judgment shows that Mr Shrimpton’s principal
arguments were considered in detail and with some care by the SDT. No reason has
been given to suspect, much less assume, that the SDT approached its task with
anything other than an open mind. There is no merit in this ground.

Ground 2: the effect of the ROA 1974

80.

In relation to Ground 2, Mr Shrimpton submitted that the SDT had no power to make
an order under section 43 of the Solicitors Act 1974 in circumstances where the SRA
had no such power. The SRA had no power to make an order under section 43 in
respect of a spent conviction. To the extent that there was a conflict between the
Solicitors Act 1974 and the ROA 1974, the latter, which was enacted after the former,
should prevail. Because the Chief Adjudicator, in making the Section 43 Order,
wrongly took into account his indecent images conviction, which was by that time
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spent, the Section 43 Order was flawed and should have been quashed by the SDT.
Mr Shrimpton made it clear that he was not submitting that an otherwise valid order
under section 43 made in reliance on a conviction ceases to be valid once that
conviction is spent.

Mr Shrimpton submitted that none of the exceptions under the ROA 1974 and ROA
Exceptions Order applied to him as a solicitor’s clerk. The SDT had been wrong to
conclude that the SRA, acting through the Chief Adjudicator, was a judicial authority
under section 4(6) and thus entitled under section 7(3) to admit evidence of Mr
Shrimpton’s spent indecent images conviction.

Mr Shrimpton submitted that the Chief Adjudicator could not be a judicial authority.
She is not a judicial officer, but merely an employee of the SRA, who may be
dismissed at will. The Chief Adjudicator enjoys no independence from the SRA and
“in practice uphold[s] the decisions of other SRA employees”.

Mr Shrimpton accepted that the definition of “judicial authority” in section 4(6), if
read literally, would apply to the Chief Adjudicator, however that cannot be right, he
submitted, for several reasons:

i) Such a construction would also mean that an employer, such as Marks and
Spencer, would be a judicial authority, enabling it to fire an employee who had
failed to disclose a spent conviction.

i) Given the purpose of the ROA 1974 to promote the rehabilitation of offenders,
Parliament cannot have intended that the broad words of section 4(6) be given
a literal construction. Creating an exception to the general principle,
section 4(6) should be construed narrowly.

iii) A broad literal construction of section 4(6) would render much of the ROA
1974 and the ROA Exceptions Order “mere surplus”. Sections 7(1) and 7(2) of
the ROA 1974 would be wholly unnecessary.

iv) Parliament cannot have intended that a body lacking the essential
characteristics of a court or tribunal, such as independence and adherence to
the rules of natural justice, be included within the scope of the term “judicial
authority” as defined in section 4(6).

V) Parliament must be presumed not to intend to breach international law. The
SDT’s interpretation of section 4(6) would water down the protections
afforded by the ROA 1974 to the point that the UK would be in breach of its
obligations under Article 8 of the ECHR.

Mr Ramsden submitted that it is clear on a proper construction of section 4(6) of the
ROA 1974 that both the Chief Adjudicator and the SDT are “judicial authorities”. The
only question is whether, under section 7(3) of the ROA 1974, either the Chief
Adjudicator or the SDT was wrong to be:

“... satisfied, in the light of any considerations which appear to
it to be relevant (including any evidence which has been or may
thereafter be put before it), that justice cannot be done in the
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case except by admitting or requiring evidence relating to [Mr
Shrimpton’s] spent convictions ... .”

Mr Ramsden submitted that, in light of the seriousness of each conviction, it is not
arguable that the Chief Adjudicator in making the Section 43 Order or the SDT in
rejecting Mr Shrimpton’s challenge to it was wrong to have admitted evidence
relation to Mr Shrimpton’s spent indecent images conviction or the hoax bomb threat
conviction, which only became spent on or about the second day of the hearing before
the SDT.

Mr Ramsden submitted that Mr Shrimpton’s argument that section 4(6) would include
an employer firing an employee for failure to disclose a spent conviction fails because
such a case would not involve “proceedings” before the employer. In contrast, the
Chief Adjudicator was clearly exercising her authority under the Solicitors Act 1974
in proceedings, as can be seen from the fact that there is a right of appeal from her
determination, which Mr Shrimpton exercised by referring the matter to the SDT. In
her written decision, the Chief Adjudicator explained why she admitted the evidence
of Mr Shrimpton’s convictions, one spent and one unspent, and she explained the
weight that she attached to them. Mr Ramsden noted that Mr Shrimpton, in his
response to the Chief Adjudicator, had taken the position that she could take the spent
indecent images conviction into account but ought to give it little weight in light of
the fact that it was spent. That was a proper position for him to take. The amount of
weight that the Chief Adjudicator should give that evidence was a matter for her.

Mr Ramsden further submitted that the Chief Adjudicator and the SDT were entitled
to take into account Mr Shrimpton’s current position that he has been deliberately
wrongfully convicted of both the indecent images conviction and the threat bomb
hoax conviction, in support of which position he has made accusations of fraud and
dishonesty in the most serious terms against the Crown Prosecution Service, the
police and even a Cabinet Secretary. Mr Ramsden submitted that the Chief
Adjudicator and the SDT were entitled to take that position into account in assessing
whether it was appropriate to allow Mr Shrimpton to work as a solicitor’s clerk free
from any condition imposed by virtue of section 43 of the Solicitors Act 1974.

| note that section 4(6) of the ROA 1974 defines “proceedings before a judicial
authority”. It is clear from the definition that “judicial authority” in that context is
“any tribunal, body or person”, therefore potentially including the Chief Adjudicator
as a person and the SDT as a tribunal. A person or tribunal is not, however, a “judicial
authority” for this purpose, unless he/she or it has the power:

“(@) by virtue of any enactment, law, custom or practice;

(b) under the rules governing any association, institution,
profession, occupation or employment; or

(c) under any provision of an agreement providing for
arbitration with respect to questions arising thereunder;

to determine any question affecting the rights, privileges,
obligations or liabilities of any person, or to receive evidence
affecting the determination of any such question.”
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It is clear that each of the Chief Adjudicator and the SDT has such power. It is clear
from context that such power must be exercised in “proceedings”. There is no
separate definition of “proceedings” in the ROA 1974 or the ROA Exceptions Order,
but the term is used frequently throughout the Act and the Order. It is not necessary to
attempt a further general definition. Instead, it is necessary to look at the facts of this
case.

It is clear that the process conducted by the Chief Adjudicator with a view to
determining whether a Section 43 Order should be made in relation to a solicitor’s
clerk is a set of proceedings, involving, as it does, the receipt and assessment of
evidence and submissions, potentially, but not necessarily, involving an oral hearing,
providing a right of appeal, and resulting in the determination of “the rights,
privileges, obligations or liabilities” of the solicitor’s clerk under the terms of the
Solicitors Act 1974. The proceedings are subject to procedural rules in the form of the
SRA Regulatory and Disciplinary Procedure Rules.

Similar observations may be made about the process conducted by the SDT on a
referral by a solicitor’s clerk under section 49(3) of the Solicitors Act 1974, which, at
the time of Mr Shrimpton’s hearing before the SDT, was subject to procedural rules in
the form of the Solicitors (Disciplinary Proceedings) Rules 2007 (the current rules
being the Solicitors (Disciplinary Proceedings) Rules 2019).

In my view, it is implicit in section 4(6) of the ROA 1974 that the decisions of a
judicial authority must be independently reached. Accordingly, the decision of the
Chief Adjudicator on whether to make an order under section 43 of the Solicitors Act
1974 in a particular case must be reached, in accordance with the rules that apply to
proceedings before the Chief Adjudicator, independently of the views of other
members of the SRA or any other person. It does not follow that such independence is
impossible in the case of the Chief Adjudicator simply because she is an employee of
the SRA. (I deal with his allegation of bias against her separately in relation to
Ground 10.)

It is also implicit in section 4(6) of the ROA 1974 that the rules of natural justice must
be observed by a judicial authority. The same requirements of independent decision-
making and adherence to the rules of natural justice also apply, of course, to the SDT.

Mr Shrimpton has produced no evidence that the decision of the Chief Adjudicator
resulting in the Section 43 Order was not made independently by the Chief
Adjudicator. Similarly, he has produced no evidence that the decision of the SDT
resulting in the SDT Order was not made independently. The issue of whether the
Chief Adjudicator acted in accordance with the rules of natural justice is raised by
Ground 10 and the first of Mr Shrimpton’s proposed additional grounds. | have
already considered and rejected Ground 1, under which it is alleged that the SDT
failed to observe the rules of natural justice.

In relation to Mr Shrimpton’s example of an employer firing an employee for failing
to disclose a spent conviction, it is clear that if the employer is a commercial
enterprise such as Marks and Spencer then the ordinary dealings of an employer and
an employee in relation to the contract of employment do not constitute “proceedings”
for purposes of the ROA 1974. Beyond that, it is not necessary to generalise. Whether
any other specific process constitutes “proceedings before a judicial authority” in the
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sense intended by section 4(6) of the ROA 1974 will depend on the specific facts and
circumstances of the case.

A proper construction of section 4(6) does not render much of the ROA 1974,
including sections 7(1) and 7(2), and the ROA Exceptions Order “mere surplus” or
“wholly unnecessary”. Nor does it “water down” the protections afforded by the ROA
1974 to the point that the UK would be in breach of its obligations under Article 8 of
the ECHR.

The Chief Adjudicator and the SDT were each entitled to take into account
Mr Shrimpton’s spent convictions, provided that each was “satisfied, in the light of
any considerations which appear to it to be relevant (including any evidence which
has been or may thereafter be put before it), that justice cannot be done in the case
except by admitting or requiring evidence relating to [Mr Shrimpton’s] spent
convictions ...”. It is clear from their respective decisions that each was so satisfied.
Neither can properly be said to have been wrong to have reached such a view.
Accordingly, the appeal on Ground 2 is refused.

Ground 3: failure to follow the cases of Weare and Spackman

98.

99.

100.

101.

Mr Shrimpton relies on the case of Weare for the principle that “a solicitor and by
extension his or her employee is entitled to have the evidence against him or her
tested”. Mr Shrimpton submitted that, although it is not clear from the head note of
the case report, it is clear from a review of Weare that each member of the
constitution of the Court of Appeal that decided Weare reviewed the sufficiency of
the evidence against him, including Lord Esher MR at pp 440-441, Lindley LJ at
p 447 and Lopes LJ at p 448.

Mr Shrimpton submitted that the case of Shepherd was decided per incuriam by the
Divisional Court and the Court of Appeal because the Law Society deliberately
“suppressed” Weare, despite Weare having appeared in every edition of Cordery on
Solicitors at least until the 8™ edition (published in 1988). Mr Shrimpton included the
relevant extract from that edition (Chapter 10, page 318, under the heading “Criminal
Conduct”) in the bundle of authorities.

Mr Shrimpton also submitted that the Court of Appeal decision in Shepherd was, in
any event, not binding precedent as it was merely a decision on an application for
permission to appeal. He also criticised the reasoning of Lord Taylor of Gosforth CJ,
who gave the reserved judgment of the Divisional Court, in a quotation from that
judgment set out in the Court of Appeal’s judgment on the permission application.
There was no copy of the full Divisional Court judgment in Shepherd in the bundle of
authorities. It appears that it has never been reported, nor is a transcript available on
the usual case law databases.

Mr Shrimpton relied on Spackman for the principle that a professional disciplinary
tribunal must consider the evidence tendered before it and on Hollington v F
Hewthorn & Co Ltd [1943] KB 587 (CA) for the principle that the findings of a
previous court or tribunal, in the case of a conviction, amount only to an expression of
the opinion of that previous court or tribunal.
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Mr Shrimpton submitted that since a professional disciplinary tribunal does not sit as
a court of appeal from the court in which the relevant respondent was convicted or
otherwise had an adverse finding against him, it does not matter why the fresh
evidence was not led on an earlier occasion. The evidence that Dr Spackman wished
to adduce in Spackman was available to counsel in the earlier divorce proceedings in
which Dr Spackman had been found guilty of adultery as a co-respondent to divorce
proceedings. Why it was not adduced in the divorce proceedings is not relevant, Mr
Shrimpton submitted.

Finally, Mr Shrimpton submitted that the SDT went wrong at paragraph 28 of the
Decision in attaching weight to the restrictions that apply to doctors challenging their
convictions, originally introduced in section 29 of the Medical Act 1858.

Mr Ramsden submitted that Mr Shrimpton’s submissions on Weare, Spackman and
Shepherd evinced a misunderstanding of the holdings in each case. Weare simply
demonstrates that, while a criminal conviction makes a solicitor prima facie unfit to
continue on the roll of solicitors, the court has a discretion and will inquire into the
nature of the crime to consider whether it justifies striking him off: see, in particular,
the judgment of Lopes LJ at pp 449-450. That is quite different from a re-assessment
of the evidence underlying the criminal conviction.

Mr Ramsden submitted that Spackman is not authority for the proposition that the
Chief Adjudicator or the SDT had a duty to consider fresh evidence not before the
criminal court. The authority draws a distinction between a case involving one or
more criminal convictions and a case involving “infamous conduct” not resulting in a
criminal conviction. Only in the latter case was the court obliged to make “due
enquiry”, such that it could be bound in certain circumstances to consider fresh
evidence tendered by the practitioner. Spackman was not authority for the proposition
that the Chief Adjudicator or the SDT was bound to consider fresh evidence from
Mr Shrimpton in relation to his indecent images conviction, which was not “infamous
conduct” unconnected with a conviction.

Mr Ramsden submitted that Shepherd was not incompatible with Weare, which dealt
with a different issue. It was therefore not decided per incuriam by either the
Divisional Court or the Court of Appeal. Shepherd simply makes clear that a solicitors
disciplinary tribunal was entitled to accept a certificate of conviction as prima facie
evidence that the respondent to disciplinary proceedings was guilty of the offence of
which he or she was convicted. The then relevant Solicitors Disciplinary Proceedings
Rules 1994 incorporated section 11 of the Civil Evidence Act 1968, to the effect that,
in civil proceedings, upon production of a certificate of conviction (or equivalent
document) in relation to a person, that person shall be taken to have committed the
offence named in that certificate “unless the contrary is proved”.

Mr Ramsden referred to Rule 8.9 of the SRA’s Regulatory and Disciplinary
Procedures Rules, which provides:

“A certificate of conviction, or a finding by a court or
disciplinary or regulatory body, certified by a competent officer
of the court, or relevant body in the UK or overseas, shall be
conclusive evidence of the offence committed or finding
reached, and the facts relied upon.”
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Mr Ramsden also referred to Rule 15(2) of the Solicitors (Disciplinary Proceedings)
Rules 2007, which applied to the hearing before the SDT, as | have already
mentioned. He noted that the SRA has publicly stated its position and that of the SDT
regarding criminal offences outside practice committed by solicitors and others
subject to solicitors disciplinary proceedings in a Topic Guide on Criminal Offences
Outside Practice dated 19 November 2019, which appears on the SRA website at the
following link:

https://www.sra.org.uk/sra/corporate-strategy/sra-enforcement-strategy/
enforcement-practice/criminal-offences-outside-practice/

The relevant passage quoted by Mr Ramsden in his skeleton argument reads as
follows:

“We will not generally look behind a criminal finding. Both us
and the Solicitors Disciplinary Tribunal regard a certificate of
conviction as conclusive proof of the person's guilt and, save in
exceptional circumstances, the underlying facts. Further, a
person who accepts a caution can only do so if they admit they
committed the offence.

This means that, unless there are exceptional circumstances, we
will not re-examine the evidence or how the finding was made
or make enquiries into claims that the conviction was
wrongfully imposed.”

Mr Ramsden submitted that there is nothing wrong or unfair about this approach. It is
consistent with the authorities of Weare, Spackman and Shepherd. It is the approach
that was taken by both the Chief Adjudicator and the SDT.

In my view Weare supports the proposition that the circumstances of each individual
case involving a solicitor who has been convicted of a criminal offence will be
carefully considered by the relevant tribunal or court. That is apparently what
happened in Weare. Each member of the constitution considered not only the criminal
offence of which Mr Weare was convicted but also the underlying facts. The purpose
of this review was to determine whether Mr Weare, despite his conviction, was a fit
and proper person to remain on the roll of solicitors. It was not to determine whether
he had been rightly convicted. There is nothing in the case report to indicate that the
court heard the evidence afresh, although, in the unlikely event that that was the case,
Weare does not establish the proposition that a court in such a case is obliged to do so.

In Weare at p 445, Lord Esher MR, after a review of earlier authorities, said at p 445:

“All these cases seem to me to shew that it is not necessary that
the offence, at all events, if it be a criminal offence, should be
committed by the offending party in his character as an
attorney; the question is whether it is such an offence as makes
it unfit that he remain a member of this strictly honourable
profession. Where a man has been convicted of a criminal
offence, that prima facie at all events does make him a person
unfit to be a member of the honourable profession. That must
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not be carried to the length of saying that wherever a solicitor
has been convicted of a criminal offence the Court is bound to
strike him off the roll. That was argued on behalf of the
Incorporated Law Society in the case of In re a Solicitor, Ex
parte Incorporated Law Society [61 L.T. 842.]. It was there
contended that where a solicitor had been convicted of a crime
it followed as a matter of course that he must be struck off; but
Baron Pollock and Manisty, J., held that, although his being
convicted of a crime prima facie made him liable to be struck
off the roll, the Court had a discretion and must inquire into
what kind of crime it is of which he has been convicted, and the
Court may punish him to a less extent than if he had not been
punished in the criminal proceeding. As to striking off the roll,
I have no doubt that the Court might in some cases say, ‘Under
these circumstances we shall do no more than admonish him’;
or the Court might say, ‘We shall do no more than admonish
him and make him pay the costs of the application’; or the
Court might suspend him, or the Court might strike him off the
roll. The discretion of the Court in each particular case is
absolute. I think the law as to the power of the Court is quite
clear.”

Lopes J made similar observations in Weare at pp 449-450.

It appears that in Weare the facts were not in dispute. Having reviewed the undisputed
facts, each member of the constitution concluded that there was no doubt that
Mr Weare had been rightly convicted and that, given the nature of the criminal
offence, it was clear that he was not a fit and proper person and should be struck off
the roll of solicitors.

Contrary to Mr Shrimpton’s submission, there is nothing in Weare that indicates that
the court considered itself bound to assess the “sufficiency” of the evidence in the
sense that it was bound to make an independent assessment of the relevant evidence,
including as to the reliability of witnesses and the relevance of documentary evidence.
Had there been a dispute regarding the underlying facts, the court would doubtless
have considered that it had the power to hear evidence to resolve the dispute, but
equally it might simply have assumed the factual position most favourable to
Mr Weare. It would have been a matter for the court how to proceed in the
circumstances. Weare establishes no more than that the court will carefully consider
the circumstances of the case and that, having done so, the court has a discretion to
determine the appropriate disciplinary outcome notwithstanding the fact of the
solicitor’s conviction. There is certainly no obligation to assess the sufficiency of the
evidence, beyond a careful consideration of the facts and circumstances of the case,
nor is there a concomitant obligation to admit new evidence, not before the criminal
court, to the extent that is said to be relevant to the sufficiency of the evidence.

Accordingly, a rule that says that a certificate of conviction is conclusive proof not
only of the fact of conviction but also of the facts on the basis of which the conviction
was obtained, other than in exceptional circumstances, is not incompatible with
Weare. Following Weare, the court is obliged to consider the facts conclusively
established by the certificate of conviction in order to determine the appropriate
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disciplinary outcome, which may be something less than striking off the roll of
solicitors, depending on the nature of the conviction and the underlying facts. In
exceptional circumstances, there may be sufficient and compelling evidence that a
conviction was wrongfully obtained.

In my view, the extract from Cordery on Solicitors (8" edition) to which
Mr Shrimpton referred me, as noted at [99] above, goes no further than the above in
setting out the principles applicable to a case involving a solicitor who has had a
criminal conviction. The same extract states that in general a solicitor will be struck
off the roll of solicitors while he is in prison, “unless evidence is adduced raising a
strong presumption that the conviction was wrong”. The footnote to this statement
does not refer to Weare but to Re Watts, ex p Incorporated Law Society (1889) 43 Sol
Jo 192 and Re a Solicitor (1955) The Times, 22 October 1955 (DC) and 27 October
1955 (CA). In the bundle of authorities there is no case report for Re Watts (nor is one
available on the usual on-line databases), but in relation to Re a Solicitor (1955) the
point is not elaborated in The Times reports, and the appellant solicitor was, in any
event, unsuccessful before the Divisional Court and the Court of Appeal.

Weare is therefore not incompatible with Shepherd. Shepherd involved an application
by a solicitor, Mr Shepherd, to the Court of Appeal for permission to appeal the
refusal by the Divisional Court of permission to appeal an order of the SDT striking
off Mr Shepherd after he was convicted of 15 offences of dishonesty and sentenced to
three years’ imprisonment.

The Solicitors Disciplinary Proceedings Rules 1994, which were relevant in
Shepherd, included a rule that incorporated section 11 of the Civil Evidence Act 1968,
as Mr Ramsden noted in his submissions. The sensible starting point established by
that rule, for good policy reasons, is that a certificate of conviction is prima facie
evidence that the person has committed the offence named in the certificate “unless
the contrary is proved”. In relation to the facts underlying a conviction, the fact-
finding tribunal (be it a district judge, lay magistrates or a Crown Court jury) that
heard the full evidence and determined its verdict in accordance with the legal
directions given is clearly in the best position to establish those facts. It is not efficient
for that entire exercise to be remounted before a court or tribunal considering
solicitors disciplinary proceedings arising out of the conviction.

| reject Mr Shrimpton’s submission that Shepherd was decided per incuriam. | bear in
mind that the Court of Appeal decision is not binding precedent, as it concerned only
an application for permission to appeal. | note, however, the following passage from
the judgment of Lord Taylor of Gosforth CJ in the Divisional Court, which is quoted
in the Court of Appeal’s decision, which | respectfully consider sets out the correct
position:

“Public policy requires that, save in exceptional circumstances,
a challenge to a criminal conviction should not be entertained
by a Disciplinary Tribunal ... . If this appellant’s argument
were right, he should have been allowed to challenge his
conviction before the Tribunal even if he had appealed
unsuccessfully to the Court of Appeal Criminal Division. That
could, in theory, have led after a conviction by a jury on the
criminal burden of proof, upheld by three Appeal Court Judges,



THE HONOURABLE MR JUSTICE MURRAY Shrimpton v SRA

Approved Judgment

121.

122.

123.

124,

to exoneration by a Disciplinary Tribunal on the civil burden of
proof. Moreover, to achieve it, the witnesses from the criminal
case would have had to undergo the trauma of a rehearing. In
the absence of some significant fresh evidence or other
exceptional circumstances such an outcome could not be in the
public interest.”

Spackman supports the SRA’s case rather than Mr Shrimpton’s. Dr Spackman, a
registered medical practitioner, was a co-respondent in a divorce suit, found by the
Divorce Court to have committed adultery with the respondent to that suit. The
General Medical Council (“GMC”) accepted the decree nisi as prima facie proof of
adultery and declined to hear evidence from Dr Spackman challenging the finding of
adultery. It directed that his name be erased from the medical register. Dr Spackman
applied to the Divisional Court for a writ of certiorari to quash that direction.
Viscount Caldecote CJ and Humphreys J, with Singleton J dissenting, found against
Dr Spackman. The Court of Appeal, however, agreed unanimously with Singleton J
and granted certiorari. The GMC appealed to the House of Lords, which affirmed the
Court of Appeal’s decision.

Giving the principal judgment of the court at pp 633-637 of Spackman, Viscount
Simon, the Lord Chancellor, made clear that under section 29 of the Medical Act
1858 a practitioner subject to disciplinary proceedings due to a criminal conviction
“cannot go behind it and endeavour to show that he was innocent of the charge and
should have been acquitted”. That, however, was not the case before the court.
Spackman concerned a different situation, namely, where “infamous conduct” that has
not resulted in a criminal conviction is alleged against the practitioner. In such a case,
the court must make “due inquiry”. To the extent that the allegation of infamous
conduct is based on conclusions reached in another court, the practitioner must be
allowed to challenge those conclusions. This does not necessarily mean that the court
has to rehear the whole case conducted in the other court, but it must allow the
practitioner “to put before it relevant matter in support of his denial” of the infamous
conduct.

The judgment of Lord Atkin in Spackman, on which Mr Shrimpton particularly relies,
is concerned with Dr Spackman’s alleged “infamous conduct” and therefore does not
assist his case.

Accordingly, Mr Shrimpton has failed to establish that the SDT made an error of law
in its interpretation and application of Weare and Spackman. His appeal therefore fails
on Ground 3.

Ground 4: exceptional circumstances

125.

126.

In relation to Ground 4, Mr Shrimpton submitted that if, contrary to his view,
Shepherd was correctly decided, the availability of fresh evidence tending to
undermine the indecent images conviction, namely, Mr Cufley’s reports, amounts to
exceptional circumstances.

Mr Ramsden submitted that the SRA relied on the reasoning of Jefford J in Shrimpton
v Bar Standards Board at [49]-[57] where she addressed whether the exceptional
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circumstances had been met in relation to Mr Shrimpton’s challenge by way of appeal
to his disbarment.

127. 1 note that Jefford J said the following at [50]:

“50. It is worth stating the obvious namely that the standard
of proof for a criminal conviction is higher than that in
civil proceedings. In the case of both offences,
Mr Shrimpton had been convicted following a trial
and, as the Tribunal took into account, his cases had
been the subject of unsuccessful appeals (and an
unsuccessful application for judicial review). It is not
the case, as Mr Shrimpton sought to argue, that the
Tribunal wrongly considered itself bound by previous
decisions. Rather what the Tribunal did was properly
take into account that, in those circumstances,
something more than a re-run of the arguments and
evidence at trial would be required to amount to
exceptional circumstances. Equally reliance on
evidence that had not been admitted at trial would not
be sufficient since that evidence, and the arguments
that it ought to have been admitted, would have been,
or ought to have been, the subject matter of any appeal.
It would, in my view, also be open to the Tribunal to
conclude that new evidence was not sufficient if that
evidence could have been adduced at trial and there
was no good reason why it had not been.” (emphasis
added)

128. At [51]-[53] Jefford J discussed the evidence of Mr Cufley, noting that his first three
reports had been considered by the CCRC. In relation to Mr Shrimpton’s submission
that the Bar Disciplinary Tribunal should not have been influenced by the CCRC’s
rejection of that evidence as justifying a referral to the Court of Appeal, Jefford J said
at [51]:

“... In my view, the Tribunal was entitled, in determining
whether there was sufficient evidence of exceptional
circumstances, to have regard to the views of a statutory body
charged with considering the references of cases to the Court of
Appeal.”

129. | respectfully agree. At [52]-[53] of Shrimpton v Bar Standards Board Jefford J
commented on Mr Cufley’s fourth report, which was considered by the Bar
Disciplinary Tribunal. Dismissing Mr Shrimpton’s complaint about the way the Bar
Disciplinary Tribunal had handled that evidence, Jefford J found at [52] that:

“... there was still not clear and persuasive evidence that the
disk that had been examined was not Mr Shrimpton’s disk or
the memory stick (on which the images were found) not his
memory stick. There is no reason why the Tribunal ought in
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fairness to have offered the opportunity for yet further evidence
to be adduced.”

Jefford J noted that before her Mr Shrimpton sought to adduce Mr Cufley’s addendum
to his fourth report, prompting her to comment at [54]:

“Mr Shrimpton appears to believe that he can endlessly adduce
further evidence and that the mere production of such evidence
is sufficient to mean that the Tribunal ought to have gone
behind his convictions and considered all matters afresh. That
is unsustainable.”

Jefford J found at [54] that the Bar Disciplinary Tribunal:

“... was entitled to consider that there was insufficient evidence
for it to proceed to a full hearing in which Mr Shrimpton could
put before them whatever evidence he wished and re-run
whatever legal arguments he wished in order to seek to
persuade them that he was innocent of the offences of which he
had been convicted. ”

In this case, it is clear that each of the Chief Adjudicator and the SDT reviewed
Mr Cufley’s four reports and his addendum to the fourth report. Neither was
persuaded that the evidence was sufficiently compelling so as to amount to
“exceptional circumstances” justifying a full hearing of that evidence, including oral
evidence of Mr Cufley and Mr Shrimpton together with supporting submissions by
Mr Shrimpton. | note that the Chief Adjudicator gave detailed reasons at
paragraphs 6.12 to 6.15 of her decision dated 16 September 2019 for her conclusion
that there were no exceptional circumstances in this case justifying going behind
Mr Shrimpton’s convictions. The SDT considered those reasons and the question of
exceptional circumstances at paragraphs 46 to 66 of the Judgment. In my view, it
cannot be said that the SDT’s conclusion on that question is wrong.

Accordingly, for the foregoing reasons, | reject Mr Shrimpton’s appeal on Ground
Four.

Before moving to Ground Five, | wish to make some brief observations regarding
Mr Cufley’s reports. In his reports, Mr Cufley sets out his significant expertise and
credentials. As required, he also makes the usual declarations of an expert witness,
including that his overriding duty is to the court, both in preparing reports and in
giving evidence. | note in passing, however, that the tone of the reports often varies
from what would be expected of an impartial professional expert witness. The reports
are, at times, argumentative and seemingly partisan. A few brief examples illustrate
this.

At paragraph 5.13 of his third report, Mr Cufley says:

“I have to say that my comments regarding Dr LO6f were not
intended as criticism of Dr L66f but of yet another example of
the execrable handling procedures within the HCTU of Thames
Valley Police.” (emphasis added)
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In his second report, after criticising at paragraph 6.12 the length of time Dr L66f
allegedly took to carry out his inspection (15 days when Mr Cufley considered that
half a day would have been sufficient), Mr Cufley said the following about Dr LO6f at
paragraph 6.13:

“Dr Lo06f does not reveal his technique but, what does become
clear, is that he strays from any reasonable procedure and starts
to examine the Internet usage and the allegedly offending
images on the Sandisk memory stick. | make no comment as to
his motives for viewing alleged child pornography but, since he
is clearly not employed to investigate crime, this must be an
offence.” (emphasis added)

Quite apart from the tone of these remarks, Mr Cufley’s disclaimer in his third report
appears disingenuous.

In paragraph 5.5 of his third report, which deals with a criticism made by the CCRC
of evidence given by Mr Cufley in his second report about contact he had with Dell’s
technical support department, Mr Cufley concludes his response with the following
passive-aggressive comment:

“Presumably the evidence or guesses of Thames Valley Police
are beyond reproach but my evidence must always be
corroborated by someone reliable.”

At paragraph 5.9 of the third report, Mr Cufley, responding to another comment of the
CCRC (about lines of investigation, set out by Mr Cufley in his first report, of the
ages of the models in what were said to be the offending images), said the following:

“Surely the evidence disclosed thereby is better than a guess by
a Police Sergeant or was it that the Police wanted to suppress
any chance of finding exculpatory evidence?” (emphasis added)

There are other examples in Mr Cufley’s various reports of observations that appear
to go beyond expert opinion on technical matters into comment, argument and
submission. The presence of such remarks in Mr Cufley’s reports are, of course, not
determinative of any issue. His reports have, however, failed to persuade the CCRC,
the Bar Disciplinary Tribunal, Jefford J, the Chief Adjudicator and the SDT that there
are exceptional circumstances justifying revisiting the factual basis of the indecent
images conviction. It could be that such remarks undermined, to a degree, the
confidence of those bodies that, in giving his evidence, Mr Cufley was doing his best
objectively and impartially to assist the court and not seeking to act as a special
advocate for Mr Shrimpton.

Ground 5: fresh evidence from Mr Cufley

140.

In relation to Ground 5 and Mr Shrimpton’s submission that the SDT took too narrow
a view of its powers in deciding not to have oral evidence from Mr Cufley and Mr
Shrimpton, the SDT set out in the Judgment its reasons for not doing so. In dealing
with Grounds 3 and 4, | have given my reasons for concluding that the SDT was not
wrong in reaching that decision. Accordingly, Ground 5 is also rejected.
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Ground 6: dishonesty
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In relation to Ground 6, Mr Shrimpton submitted that the SDT had misapplied the test
for dishonesty set out in Ivey v Genting Casinos and therefore was wrong to conclude
that the Chief Adjudicator had been entitled to find that Mr Shrimpton’s conduct
leading to his conviction for the hoax bomb threat offences was dishonest.

Mr Shrimpton submitted that Lord Hughes made clear in lvey v Genting Casinos at
[66] that a false representation is not necessarily dishonest. Furthermore, he
submitted, the Supreme Court found in lvey v Genting Casinos that in order for a false
representation to be dishonest, there has to be an additional element of gain for
someone (not necessarily the party making the false representation) or a loss for a
third party. The Chief Adjudicator was therefore wrong to conclude that the fact of his
hoax bomb threat conviction shows that his conduct was dishonest as it was never
alleged that any person made a gain or suffered a loss as a result of his conduct.

Mr Shrimpton further submitted that dishonesty is not an element of the offence under
section 51(2) of the Criminal Law Act 1977. Deception alone is not sufficient to find
dishonesty. For these reasons, he submitted, the Chief Adjudicator was wrong to find
that his conduct had been dishonest.

Mr Ramsden submitted that the offence under section 51(2) of the Criminal Law Act
1977 of which Mr Shrimpton was convicted includes as an essential element the
communication by the defendant of information that he knows or believes to be false
to another person with the intention of inducing in him or any other person a false
belief that a bomb or other explosive device is present somewhere. The Chief
Adjudicator was entitled to rely on the conviction as establishing that Mr Shrimpton
had made a false representation. That satisfied the first part of the test for dishonesty
set out by Lord Hughes in Ivey v Genting Casinos at [74]. The Chief Adjudicator was
then entitled to apply the second part of the test for dishonesty, namely, whether that
conduct (making a false representation about a nuclear bomb) was honest or dishonest
conduct by the objective standards of ordinary decent people. The Chief Adjudicator
concluded that it was. The SDT concluded at paragraph 75 of the Judgment that the
Chief Adjudicator was not wrong. It was not part of the test for dishonesty that there
must be a gain or a loss for someone.

| agree with Mr Ramsden’s submissions. | accept that a false representation is not
necessarily dishonest. It depends on the circumstances. The SDT was not wrong to
conclude that the Chief Adjudicator was not wrong to have found that Mr Shrimpton
acted dishonestly. The Chief Adjudicator did this by, first, establishing Mr
Shrimpton’s state of mind by reference to the necessary factual basis of the jury’s
verdict (his having knowingly made a false representation about the presence of a
nuclear bomb in London) and then, secondly, considering whether that amounted to
dishonest conduct by the objective standards of ordinary decent people.

It did not matter that dishonesty is not an element of the offence under section 51(2)
of the Criminal Law Act 1977. It is not necessary that there be a gain or loss to any
person due to the conduct before it can be found to be dishonest.

Accordingly, Mr Shrimpton’s appeal on Ground 6 fails.
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Ground 7: the indecent images conviction is unsafe

148.

In relation to Ground 7, | have already determined, in addressing Grounds 3 and 4,
that the SDT was not wrong to rely on Mr Shrimpton’s certificate of conviction in
relation to the indecent images conviction as conclusive proof that he committed the
offence in the absence of exceptional circumstances. | have also found that the SDT
was not wrong to find that there were no exceptional circumstances. Accordingly,
there is no merit in Ground 7.

Ground 8: failure to deal with legal points taken against the indecent images conviction

149.

150.

In relation to Ground 8, Mr Shrimpton submitted that the SDT was obliged to deal
with his legal points in relation to the indecent images conviction, including that the
East Berkshire Magistrates’ Court was not a court of competent jurisdiction, that the
alleged offence was not known to law and that the prosecution evidence was not
lawfully seized.

This is a hopeless ground of appeal. The proper occasion to raise these points was Mr
Shrimpton’s appeal of the indecent images conviction to the Crown Court.

Ground 9: errors in relation to the hoax bomb threat conviction

151.

152.

Similarly, Ground 9, which relies on alleged errors in relation to the hoax bomb threat
conviction, is hopeless. The SDT was entitled to rely on the certificate of conviction
as conclusive proof that Mr Shrimpton committed the hoax bomb threat offences. The
SDT found that there were no exceptional circumstances justifying going behind that
conviction.

| note in passing that Mr Shrimpton’s submission that the hoax bomb threat
conviction necessarily falls if the indecent images conviction falls is unpersuasive. It
is an academic point, in any event, as there is no reason to go behind the indecent
images conviction.

Ground 10: bias of the Chief Adjudicator

153.

154.

155.

In relation to Ground 10, Mr Shrimpton alleges that the determination of the Chief
Adjudicator, upheld by the SDT, was tainted by bias for two reasons. First, she
determined her conclusion before reading the papers. Secondly, she relied on factual
findings of HHJ Holt, who presided over the appeal of Mr Shrimpton’s indecent
images conviction.

Regarding Mr Shrimpton’s first reason, he has provided no evidence that the Chief
Adjudicator determined her conclusion before reading the papers. There is therefore
no basis for this allegation of bias.

Regarding the reliance on the factual findings of HHJ Holt, Mr Shrimpton has
misstated the position. The Chief Adjudicator relied on the certificate of conviction as
conclusive evidence of his commission of the indecent images offence and of the facts
relied upon by the Magistrates’ Court in finding him guilty of that offence. For
reasons | have already given, the Chief Adjudicator was entitled to do that, and the
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SDT was not wrong to uphold the Section 43 Order, which she made, in part, on that
basis.

Mr Shrimpton failed to persuade the Administrative Court that there were grounds for
judicial review of HHJ Holt’s decision to refuse to state a case for the Divisional
Court. The matters subsequent to that refusal referred to by Mr Shrimpton are
irrelevant.

The appeal on Ground 10 is therefore refused.

Proposed additional grounds

158.

159.

160.

161.

162.

163.

| refuse leave to amend Mr Shrimpton’s Grounds of Appeal to add four additional
grounds for the reason that none of them is arguable.

In relation to proposed Ground 11, the Chief Adjudicator gave clear reasons, which
were open to her, for refusing Mr Shrimpton’s request for an oral hearing. Yusouff v
Solicitors Regulation Authority [2018] EWHC 211 (Admin) involved material facts
that were in dispute. That was not this case, where each certificate of conviction
provided conclusive evidence that Mr Shrimpton had committed each offence of
which he was convicted and of the factual basis on which those convictions were
obtained. There are no exceptional circumstances, and there was therefore no need for
an oral hearing.

In relation to proposed Ground 12, it is not arguable that the Chief Adjudicator failed
to exercise the discretion that she had under section 7(3) of the ROA 1974 or that any
such failure, since she did not make it clear that she was exercising that discretion,
was material to the outcome. She clearly did consider that justice could not be done in
relation to the question of whether an order under section 43 of the Solicitors Act
1974 should be made except by considering the evidence relating to Mr Shrimpton’s
indecent images conviction. The SDT, which did consider section 7(3), reached the
same view, and cannot be said to have been wrong to do so.

Mr Shrimpton had the opportunity to argue to the Chief Adjudicator and to the SDT
that the conviction should be given relatively little weight given that it was spent.
That would have been borne in mind by both the Chief Adjudicator and the SDT.
Neither the Chief Adjudicator nor the SDT was bound to agree with Mr Shrimpton as
to the weight that should be accorded his spent indecent images conviction.

In relation to proposed Ground 13, it is not arguable that the Chief Adjudicator’s
having taken into account Mr Shrimpton’s spent convictions breached his right to
private life under Article 8(1) of the ECHR. To the extent that the Section 43 Order
resulted in an interference with Mr Shrimpton’s rights under Article 8(1), such
interference is in pursuit of a legitimate aim and proportionate.

In relation to proposed Ground 14, it is not arguable that the Section 43 Order
breaches Mr Shrimpton’s rights under Article 8(1) of the ECHR, for the reason given
above in relation to proposed Ground 13, or that it breaches Mr Shrimpton’s rights
under A1P1 to the ECHR. Section 43 of the Solicitors Act 1974 is not a prohibition
on a non-lawyer’s employment within a solicitor’s practice or recognised body. It is
regulatory in effect, providing that the Law Society, acting through the SRA, may
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impose conditions on such permission. To the extent that Mr Shrimpton seeks to
protect his unspecified future earnings by way of this A1P1 challenge, the possession
of future income is not a justiciable possession under A1P1: see Waltham Forest NHS
Primary Care Trust v Malik [2007] EWCA Civ 265 (Auld LJ) at [29].

Conclusion

164. For the reasons given above, none of Mr Shrimpton’s Grounds of Appeal establishes
that the SDT Order was wrong or unjust because of a serious procedural or other
irregularity. None of Mr Shrimpton’s proposed additional Grounds of Appeal is
arguable. Mr Shrimpton’s appeal is therefore dismissed.



